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A RESET IN KASHMIR POLICY
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Earlier this week, the hardline Kashmiri secessionist leader, Syed Ali Shah Geelani, quit the All
Party Hurriyat Conference, the umbrella formation of separatist organisations in Jammu and
Kashmir (J&K). His resignation is being widely seen as a function of both his old age (he is 91)
and internal factional differences — he also attacked the Hurriyat leaders based on the other
side of the border in Pakistan and Pakistan-occupied Kashmir. Many in New Delhi have viewed
it as a setback for separatist politics in the Valley. It is true that Mr Geelani has been a staunch
pro-Pakistan and Islamist figure; he has justified the violence and terror that has been wreaked
on Kashmir for decades; and if he is forced to retreat from the political sphere — for whatever
reason — this is good news.

But it is important to recognise that Mr Geelani is not just an individual — but a thought. He
represents a mindset that sees India as an “occupation force” and there are many other
emerging figures, belonging to the same strand, such as Masarat Alam Bhat, who will seek to
lead this school of thought. Delhi has to adopt a two-pronged approach. There can be no
dialogue with those who advocate secession and violence. The might of the intelligence-security
machinery must be used to deal with all such elements and a clear message that there can be
no compromise on India’s territorial integrity and constitutional values must be sent out.

At the same time, this is also a ripe moment to re-examine the Kashmir policy. The constitutional
changes of August 5, 2019 — effective nullification of Article 370, re-organisation of the state,
and its dilution into a Union Territory — and measures such as a crackdown on political activity
and detention of leaders has alienated a large segment of moderates and pro-India people.
Given the external situation — the stand-off at the India-China border, and the fragile situation
on the Line of Control — it is crucial for India to get its house in order. For this, New Delhi must
release democratic leaders still under detention (including Mehbooba Mufti); begin a process of
political engagement with mainstream leaders, and, while making it clear that Article 370 is
history, offer eventual restoration of statehood to J&K as a mechanism for bringing all pro-India
forces on board; and pave the way for elections. To take on external adversaries, India must
cover its domestic bases. And given its strategic location, Kashmir must rank at the top of this
domestic reset.
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OWNING UP TO CRIMINALISATION IN POLITICS
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

A February 2020 Supreme Court judgment on criminalisation in politics may have far-reaching
consequences for Indian democracy. It will first be implemented in the coming Bihar elections in
October 2020. The Court has asked the political parties to state “the reasons for such selection,
as also as to why other individuals without criminal antecedents could not be selected as
candidates.” If a political party fails to comply, it would be “… in contempt of this Court’s
orders/directions.” In other words, the political party and its leadership would for the first time
have to publicly own up to criminalisation of politics. They had been denying it all these years.
Earlier orders state that (a) each candidate shall submit a sworn affidavit giving financial details
and criminal cases; (b) each candidate shall inform the political party in writing of criminal cases
against him or her; and (c) the party shall put up on its website and on social media as well as
publish in newspapers the names and details of such candidates.

Why did the Court pass such an order? The judgment notes that “In 2004, 24% of the Members
of Parliament had criminal cases pending against them; in 2009, that went up to 30%; in 2014 to
34%; and in 2019 as many as 43% of MPs had criminal cases pending against them.” India is
the only democratic country with a free press where we find a problem of this dimension.

Editorial | Choice and candidacy: On crime and politics

We are in the midst of more immediate crises — the COVID-19 outbreak, the economic
recession due to the lockdown, the migrant workers crisis, small businesses shutting down in
many sectors, massive unemployment, a highly stressed banking and financial sector, and now
the conflict with China. Added to this is an ever-present silent crisis: the steady deterioration in
politics over decades, with the decline accelerating in the past 16 years. As politics dominates
the bureaucracy, and reins in business, civil society and the media, we need governance that is
free of the “criminal” virus. Capability is not sufficient. The intent to do public service is also
required. The British were capable, but we still did not want them. Today, it is not about any
party, it is about the political system.

The result has been that we get bad governance, and survey after survey show that people
around the country are unhappy with the quality of governance. Given limited choices, they vote
as best as they can. But no matter how many parties are changed, governance does not really
improve, a few exceptions apart. Using money power to buy MLAs and MPs sometimes makes
a mockery of election outcomes. Meanwhile, electoral bonds bring secrecy back into political
funding.

Several laws and court judgments have not helped much, as the data show. One reason is lack
of enforcement of laws and judgments. It is also not clear what penalty would be imposed if the
recent orders are not followed. Would the law enforcement agencies act vigorously to ensure
that the guilty are prosecuted? Would any top political leader responsible for not complying be
found guilty? Would an election be set aside? Without such action, will there be change?

Also read | ECI welcomes SC order on candidates with criminal history

Therefore in the coming Bihar elections we need to be far more vigilant. This includes monitoring
the affidavits of candidates, working with the Election Commission to ensure that information is
promptly available on their websites, and widely circulating this information to voters using all the

https://www.thehindu.com/news/national/supreme-court-orders-parties-to-publish-criminal-history-of-candidates/article30808148.ece
https://www.thehindu.com/opinion/editorial/choice-and-candidacy-the-hindu-editorial-on-supreme-court-ordering-political-parties-to-publish-criminal-records-of-candidates/article30823755.ece
https://www.thehindu.com/news/national/eci-welcomes-sc-order-on-candidates-with-criminal-history/article30821906.ece
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social media tools available. It also includes monitoring compliance with the Supreme Court
judgment to see if details of tainted candidates are promptly put up on their websites, and on
their social media handles, along with proper reasons for giving them ticket. The Court has said
that “winnability” cannot be cited as a reason. Voters also need to be vigilant about misuse of
money, gifts and other inducements during elections. Till we realise that people who bribe us for
votes cannot be trusted, change will be very slow. Fortunately, an ever-growing number of
voters and organisations are joining in this work of cleansing politics.

Meanwhile, the waters will be muddied with fake news, trolling, and fanciful claims. This may
drown out the little that citizens can do. Yet there is hope. Ensuring prosecution with public
pressure may help. If one political leader is hauled up for giving ticket to large numbers of
tainted candidates, something positive may happen. A root cause diagnosis shows that political
party leaders are squarely responsible for this state of affairs as they field such candidates.
Mahatma Gandhi taught us that to solve a problem, we have to confront the real issue.

The Court order is to be welcomed. But we are still unable to ban people with serious criminal
charges from contesting elections. While there are various arguments for and against such a
move, the Court has dismissed several petitions calling for a ban due to legal and technical
constraints. Meanwhile, the political system is unwilling to change the law or the system. Politics
for now has been captured by those who want power for its own sake.

Also read | 43% newly-elected Lok Sabha MPs have criminal record: ADR

In conclusion, we may not see dramatic changes in the quality of candidates. Campaigns may
continue to be more and more personal and even abusive. We may not see a big change in
money power, or in buying of MLAs post-elections in the case of a hung Assembly. But all these
steps are required, however insignificant they may seem. All the dozen and more Supreme
Court judgments on electoral reforms since 2002 are in fact responses to citizen initiatives. Not
one initiative has come from the political system. The strategy so far has been to methodically
try and break down the solid wall of corruption. When the dam will be breached and the pure
waters of a new India flow over the land cannot be predicted.

Trilochan Sastry is Founder-Chairman, Association for Democratic Reforms, and Professor, IIM
Bangalore
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We brief you on the latest and most important developments, three times a day.

*Our Digital Subscription plans do not currently include the e-paper ,crossword, iPhone, iPad
mobile applications and print. Our plans enhance your reading experience.

Dear reader,

We have been keeping you up-to-date with information on the developments in India and the
world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have
a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.

Dear subscriber,

Thank you!

Your support for our journalism is invaluable. It’s a support for truth and fairness in journalism. It
has helped us keep apace with events and happenings.

The Hindu has always stood for journalism that is in the public interest. At this difficult time, it
becomes even more important that we have access to information that has a bearing on our
health and well-being, our lives, and livelihoods. As a subscriber, you are not only a beneficiary
of our work but also its enabler.

We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
designers, and photographers will deliver quality journalism that stays away from vested interest
and political propaganda.

Suresh Nambath

Please enter a valid email address.

Subscribe to The Hindu now and get unlimited access.

Already have an account? Sign In

Start your 14 days trial now Sign Up

You can support quality journalism by turning off ad blocker or purchase a subscription for
unlimited access to The Hindu.

Sign up for a 30 day free trial.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

https://subscription.thehindu.com/signup?utm_source=curtainraiser&utm_medium=32035186&utm_campaign=lead#signin
https://subscription.thehindu.com/recur_subscription?utm_source=curtainraiser&utm_medium=article&utm_campaign=recurring
https://subscription.thehindu.com/signup?utm_source=adblocker&utm_medium=signin&utm_campaign=adblocker


Page 7

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2020-07-11

REFORM WITH CAUTION: THE HINDU EDITORIAL ON
CRIMINAL LAWS REFORM

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The formation of a ‘Committee for the Reform of Criminal Laws’ by the Union Home Ministry with
an apparently short time frame and limited scope for public consultation has caused
considerable disquiet among jurists, lawyers and those concerned with the state of criminal
justice in the country. Few would disagree with the idea that the current laws governing crime,
investigation and trial require meaningful reform. There have been several attempts in recent
decades to overhaul the body of criminal law, comprising the Indian Penal Code of 1860 vintage,
the Code of Criminal Procedure that was rewritten in 1973, and the Indian Evidence Act that
dates back to 1872. However, comprehensive legal reform is something that requires careful
consideration and a good deal of deliberation. One criticism against the latest Committee is that
it has begun its work in the midst of a pandemic. This may not be the ideal time for wide
consultations. Activists and lawyers functioning in the hinterland may be at a particular
disadvantage in formulating their opinions. The panel’s mandate appears quite broad: “to
recommend reforms in the criminal laws of the country in a principled, effective, and efficient
manner which ensures the safety and security of the individual, the community and the nation;
and which prioritises the constitutional values of justice, dignity and the inherent worth of the
individual.” This is vague and open to multiple interpretations. It is also not clear why the Law
Commission has not been vested with this task.

The lack of diversity in what is an all-male, Delhi-based committee has also been adversely
commented upon. In 2003, the Justice V.S. Malimath Committee on reforms in the criminal
justice system had come up with some far-reaching suggestions, some of which became part of
changes in criminal law. However, it also attracted criticism over the suggestion that the
standard of evidence be reduced from “beyond reasonable doubt” to “clear and convincing”. The
Justice Verma panel came up with a comprehensive and progressive report on reforms needed
in laws concerning crimes against women in 2013 in barely one month, but its speed was
probably due to the limited mandate it had. If at all criminal law is to be reformed, there should
be a genuine attempt to reach a wide consensus on ways to speed up trials, protect witnesses,
address the travails of victims, improve investigative mechanisms and, most importantly,
eliminate torture. An impression should not gain ground that wide-ranging changes are sought to
be made within a short time frame and based on limited inputs from the public. Reform is best
achieved through a cautious and inclusive approach.

You have reached your limit for free articles this month.

To get full access, please subscribe.

Already have an account ? Sign in

Start your 14 days trial now. Sign Up

Find mobile-friendly version of articles from the day's newspaper in one easy-to-read list.

Move smoothly between articles as our pages load instantly.

Enjoy reading as many articles as you wish without any limitations.
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A one-stop-shop for seeing the latest updates, and managing your preferences.

A select list of articles that match your interests and tastes.

We brief you on the latest and most important developments, three times a day.

*Our Digital Subscription plans do not currently include the e-paper ,crossword, iPhone, iPad
mobile applications and print. Our plans enhance your reading experience.

Dear reader,

We have been keeping you up-to-date with information on the developments in India and the
world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have
a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.

Dear subscriber,

Thank you!

Your support for our journalism is invaluable. It’s a support for truth and fairness in journalism. It
has helped us keep apace with events and happenings.

The Hindu has always stood for journalism that is in the public interest. At this difficult time, it
becomes even more important that we have access to information that has a bearing on our
health and well-being, our lives, and livelihoods. As a subscriber, you are not only a beneficiary
of our work but also its enabler.

We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
designers, and photographers will deliver quality journalism that stays away from vested interest
and political propaganda.

Suresh Nambath

Please enter a valid email address.

From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.

Subscribe to The Hindu now and get unlimited access.
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Start your 14 days trial now Sign Up

You can support quality journalism by turning off ad blocker or purchase a subscription for
unlimited access to The Hindu.

Sign up for a 30 day free trial.
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COVID-19 IMPACT: SC ALLOWS SUMMONS, NOTICES
TO BE SERVED THROUGH DIGITAL MEDIUM

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

New Delhi: The Supreme Court on Friday held that all summons and notices are allowed to be
served through digital medium, including email, fax and instant messaging mobile applications.
The decision comes in the wake of a visit to a post office not entirely possible due to the
coronavirus pandemic.

In a first, the order passed by a three-judge apex court bench headed by Chief Justice S.A.
Bobde held that all methods are to be employed to provide a valid service to a party and it shall
include service through messenger services like WhatsApp and other telephone messenger
services.

This is a significant move since the top court has already been hearing cases through video
conferencing since March and this is another important step towards digitalisation of the judicial
procedures at the apex court.

Chief Justice Bobde said, "If the two blue ticks are there then it can be proved under Evidence
Act, but if the person has turned it off, then it cannot be proven. So WhatsApp can be used (for
summons)."

The bench also comprising Justices AS Bopanna and Subhash Reddy passed this order in a
suo moto writ, taking cognizance of extension of the limitation period.

On 23 March, the apex court had passed a general order, in which it indefinitely extended the
'limitation period' for filing appeals against orders of high courts or any tribunal at the apex court.
Limitation period is the period in which a party can file a case within a specific number of days
from day of the dispute or an appeal to a higher judicial body against the order of a lower judicial
body.

While hearing the case through video conferring on Friday, the court refused to intervene in the
Reserve Bank of India (RBI) decision to extend the limitation period for validity of cheques under
Section 138 of the Negotiable Instruments Act.

The court held, "Under Section 35A of the Banking Regulation Act, we don't consider
appropriate to interfere in the deadline prescribed by RBI. If RBI considers to extend, then they
can do it."

Senior Advocate V. Giri, appearing for RBI, submitted that RBI had decided not to extend the
limitation period under its provision as of now.

Senior advocate Shyam Divan, while stating the problems faced by Debts Recovery Tribunal
(DRT), submitted in his arguments that the term "lifting of lockdown" used by the court was
vague and is creating problem. He said, "There is a problem with the usage of expression like
"lifting of lockdown". There are areas which are containment zones and hence DRT filing is
impacted. At times, there is no lockdown and you can file, but the area where you need to go
might be a containment zone for DRT filing. This can be taken up after 45 days."
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The bench took a note of these submissions and observed that the court could define the phrase
"lifting of lockdown" during the next hearing.

In the previous hearing on Monday, Attorney general K.K. Venugopal, representing the central
government, told the top court that service of notices and summons should be permitted through
email and fax in view of Covid-19, but not through WhatsApp given that the messaging app does
not allow the government to access data even in matters concerning terrorism and pornography.

“Union government has reservations regarding WhatsApp. It does not allow (government to)
access (data) in cases involving terrorism and pornography", Venugopal told a bench headed by
CJI Bobde.

Click here to read the Mint ePaperLivemint.com is now on Telegram. Join Livemint channel in
your Telegram and stay updated

Log in to our website to save your bookmarks. It'll just take a moment.
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ENABLING PEOPLE TO GOVERN THEMSELVES
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

Governance systems at all levels, i.e. global, national, and local, have experienced stress as a
fallout of the COVID-19 pandemic. Architectural flaws have been revealed in their design.
Breakdowns in many subsystems had to be managed at the same time — in health care,
logistics, business, finance, and administration. The complexity of handling so many subsystems
at the same time have overwhelmed governance. Solutions for one subsystem backfired on
other subsystems. For example, lockdowns to make it easier to manage the health crisis have
made it harder to manage economic distress simultaneously. In fact, the diversion of resources
to focus on the threat to life posed by COVID-19 has increased vulnerabilities to death from
other diseases, and even from malnutrition in many parts of India.

Human civilisation advances with the evolution of better institutions to manage public affairs.
Institutions of parliamentary democracy, for example, and the limited liability business
corporation, did not exist 400 years ago. Institutions of global governance, such as the United
Nations and the World Trade Organization, did not exist even 100 years ago. These institutions
were invented to enable human societies to produce better outcomes for their citizens. They
have been put through a severe stress test now by the global health and economic crises. The
test has revealed a fundamental flaw in their design. There is a mismatch in the design of
governance institutions at the global level (and also in India) with the challenges they are
required to manage. Designed like machines for efficiency, they are trying to fit themselves into
an organic system of the natural environment coupled with human society. It seems that
government institutions are square pegs forcing themselves into round holes.

The global challenges listed in the 17 Sustainable Development Goals (SDGs) of the United
Nations, which humanity must urgently address now, are systemic challenges. All these
systemic problems are interconnected with each other. Environmental, economic, and social
issues cannot be separated from each other and solved by experts in silos or by agencies
focused only on their own problems. A good solution to one can create more problems for
others, as government responses to the novel coronavirus pandemic have revealed.

Even if experts in different disciplines could combine their perspectives and their silo-ed
solutions at the global level, they will not be able to solve the systemic problems of the SDGs.
Because, their solutions must fit the specific conditions of each country, and of each locality
within countries too, to fit the shape of the environment and the condition of society there.
Solutions for environmental sustainability along with sustainable livelihoods cannot be the same
in Kerala and Ladakh, or in Wisconsin and Tokyo. Solutions must be local. Moreover, for the
local people to support the implementation of solutions, they must believe the solution is the
right one for them, and not a solution thrust upon them by outside experts. Therefore, they must
be active contributors of knowledge for, and active participants in, the creation of the solutions.
Moreover, the knowledge of different experts — about the environment, the society, and the
economy — must come together to fit realities on the ground.

Governance of the people must be not only for the people. It must be by the people too. Gandhiji
and his economic advisers, J.C. Kumarappa and others, developed their solutions of local
enterprises through observations and experiments on the ground (and not in theoretical
seminars in capital cities). E.F. Schumacher, founding editor of the journal, Resurgence, and
author of Small is Beautiful, had pointed out by the 1970s, the flaws in the economics theories
that were driving public policy in capitalist as well as communist countries. He had proposed a
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new economics, founded on local enterprise, very consistent with Gandhiji’s ideas. Elinor
Ostrom, the first woman to win the Nobel Prize in Economics, in 2009, had developed the
principles for self-governing communities from research on the ground in many countries,
including India.

When there are scientific explanations for why local systems solutions are the best, if not the
only way to solve complex systemic problems, and when the Indian Constitution requires this
too, then why does not the government devolve power to citizens in villages and towns in India
for them to govern their own affairs?

An Indian anthropologist gave me an insight. She said she had observed that several Indian
Administrative Service (IAS) officers she knew, who seemed to have more compassion for
communities than their colleagues had, were involved at some time in their careers with the
evolution of community-based public health and the self-help group movements in Andhra
Pradesh. She contrasted their views about how change is brought about with the views of IAS
officers who have implemented the Swachh Bharat programme recently. The latter, also very
fine officers, saw their role as ‘deliverers of good government’. Whereas the former, through
their experience, had begun to see that the role of government is perhaps to ‘enable
governance’.

The key IAS functionary in India’s governance is the District ‘Collector’ — the role his forebears
in the Indian Civil Services set up by the British, were expected to perform. Which was to collect
revenues and to maintain law and order. When, after Independence, the Indian state took up a
large welfare role, he also became the District ‘Deliverer’ of government largesse. It
strengthened the image of a paternalist government taking care of its wards. The District
Deliverer’s task became complicated when the numbers of government schemes multiplied —
some designed by the central government, and others by State government. The schemes were
managed by their own ministries and departments in the capitals, with local functionaries of
those departments as the points of contact with citizens. At a meeting of IAS officers in Shimla
with the Comptroller and Auditor General of India (CAG), sometime in 2013, to understand why
government schemes were not producing enough benefits for people on the ground, an officer
presented a list of over 300 schemes that were operational in her district. The citizens did not
know how many schemes there were and what they were entitled to. And even she found it hard
to disentangle the schemes.

The pandemic has not passed yet, but evidence is emerging that some States in India, such as
Kerala, have weathered the storm better than others. And some countries, such as Vietnam and
Taiwan, better than others too. A hypothesis is that those States and countries in which local
governance was stronger have done much better than others. This is worthy of research by
social and political scientists looking for insights now into design principles for good governance
systems that can solve problems that the dominant theory of government is not able to solve.

The dominant theory in practice of good government is ‘government of the people, by the
government, for the people’. Which slips easily into ‘government of the people, by the
government, for the political party in power’. This has been the prevalent theory in most States
of India for too long. Even when government is for the people, as a deliverer of services, money
into their bank accounts, (and money for building toilets), it is not good enough. The government
has to support and enable people to govern themselves, to realise the vision of ‘government of
the people, for the people, by the people’. Which is also the only way humanity will be able to
meet the ecological and humanitarian challenges looming over it in the 21st century.

Arun Maira was a member of the Planning Commission
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HT EDITORIAL: WHAT DOES CHINA WANT? -
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Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Jul 14, 2020-Tuesday
-°C

Humidity
-

Wind
-

Delhi, Mumbai, Chennai, Kolkata

Noida, Gurgaon, Bengaluru, Hyderabad, Bhopal , Chandigarh , Dehradun, Indore, Jaipur,
Lucknow, Patna, Ranchi

Powered by 

The post-1988 framework of India-China ties rested on a simple principle. Both countries
recognised they had a serious boundary dispute, but they agreed that the larger relationship
should not be held hostage to the dispute. And therefore, while the border should be kept
peaceful, and talks on the dispute could continue, pending a final settlement, India and China
should continue to deepen ties in other spheres. This framework lasted three decades. Other
elements of the relationship — high-level visits, trade and investment, cooperation on global
issues — coexisted with the stalemate on the border dispute.

But to keep the border peaceful, the two countries also signed a range of agreements. In 1996,
a pact on confidence-building measures in the military field along the Line of Actual Control
(LAC) in border areas laid out a list of restrictions to reduce the possibility of a clash and build
trust. It recognised that the implementation of the agreement would require both sides arriving at
a “common understanding of the alignment” of LAC, and therefore, both India and China
decided to speed up the process of “clarification and confirmation” of LAC — by clarifying the
alignment in areas where there were differing perceptions, and then exchanging maps
“indicating their respective perceptions”.

It has been 24 years since the pact. India is clear about where its perception of LAC lies. It has
repeatedly asked Beijing to clarify its perception of LAC and exchange maps. This will not be a
solution — but it will at least prevent Beijing from shifting goalposts at will, and engaging in
aggression to change facts on the ground. But perhaps precisely because it wants to keep that
option open, China has been obstinate in not moving ahead with the process of clarifying LAC,
especially in the western sector. So here is the fix. A longer term boundary solution is difficult
because of the seemingly intractable nature of the dispute, especially Tawang (China will not get
it back, but will keep alive its claim because of its past association with Tibet) and Aksai Chin
(India will not get it back, but accepting that publicly will have costs). And China is not willing to
do what is required for shorter term peace — by clarifying LAC. This leaves room for doubt
about Chinese intentions, and its claims of wanting peace. If Beijing is interested in sustaining
the overall relationship, it should clarify the LAC, be reasonable about its claims and live up to
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past agreements. Otherwise, the old framework of the relationship cannot last.
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THE MIGRANT’S RIGHT TO VOTE
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

While the US granted universal adult franchise incrementally, India moved from a restrictive 15
per cent of Indians having (limited) voting rights to universal adult franchise, driven by the
transformative impetus of the national movement and the ideals of equality and non-
discrimination that it threw up.

When it came to voting rights, it was B R Ambedkar’s clarity of vision that resulted in Article 326
of the Constitution, which not only provided that elections be held on the basis of universal adult
franchise, but ensured that elitist notions of qualifications — such as property ownership — did
not exclude individuals from either voting or standing for elections. Ambedkar had influenced
public opinion on the matter for decades, giving evidence before the Southborough committee,
which was recording evidence on designing representative institutions for the Indian Dominion in
1919. He emphasised that, ultimately, a democratic government was inseparable from the right
to vote, and it was voting that would prove to be (one of) the harbinger(s) of political education.

The post COVID-19 India needs to recall this rich history. It is the will of all the Indian people
getting reflected in policy and the choices of parties of governance through the ballot that
epitomises the very foundations of a representative democracy. With all attendant ills of
unchecked money power in politics, class, caste and community interests overshadowing a
modern and truly transparent electoral process, India cannot look itself in the eye and explain
how such a large section of its population — simply by virtue of its work definition, which is being
away from home — is excluded from this basic constitutional right.

India’s gaze has, for the first time, been turned towards the “migrant labourer”. For Indian
democracy to learn the right lessons from the plight that a sudden lockdown caused this vast
section of Indians, a condition that has been brought before the more settled and privileged
sections, including politicians, one crucial element must surely be to secure to them the right and
facility to vote.

The Constitution guarantees freedom of movement to every citizen and freedom to reside in any
part of the country. According to the latest 2011 Census, the number of internal migrants stand
at 450 million (45 crore), a 45 per cent surge from the 2001 census. Among these, 26 per cent of
the migration, that is, 117 million (11.7 crore), occurs inter-district within the same state while 12
per cent of the migration, that is, 54 million (5.4 crore), occurs inter-state. Both official and
independent experts admit that this number is underestimated. Circular migration accounts for
those migrants who have not permanently relocated to host cities, and instead circulate between
host and home cities. For instance, short-term and circular migration could itself amount to 60-
65 million migrants (6-6.5 crore), which including family members could approach 100 million
itself (10 crore). Half of these are inter-state migrants.

Migrant labourers mostly hail from most poverty-driven rural areas and from among the most
marginalised sections (SC/STs and OBCs, and other minorities, including Muslims). They are
mostly uneducated, and lack assets including land. As of 2011, Uttar Pradesh and Bihar were
the largest source of inter-state migrants, with 83 lakh and 63 lakh migrants respectively.

Most migrant voters have voter cards for their home constituency. A 2012 study showed that 78
per cent of migrant labourers surveyed possessed voter ID cards and had names on voters lists
in their home cities. Economic constraints disable a majority of them from voting as they cannot,

https://indianexpress.com/about/coronavirus/
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in the midst of harsh work cycles, commute to their home states on the polling day. One survey
shows that only 48 per cent of those surveyed voted in the 2009 Lok Sabha elections, when the
national average was 59.7 per cent. These patterns have stayed consistent. In the 2019 Lok
Sabha polls, major sender states such as Bihar and UP had among the lowest voter turnout
rates at 57.33 per cent and 59.21 per cent respectively, while the national average was 67.4 per
cent.

Given the nature of migration being circular and seasonal, migrants are not permanent/long-term
residents in host cities and do not satisfy the requirements of being an “ordinary resident” under
Section 20 of the Representation of People Act, (RP Act), in the host state, to obtain voter cards.
They are, therefore, unable to transfer their constituency. Only 10 per cent of migrant labourers
surveyed possessed voter IDs in their host cities.

The Election Commission of India has under Section 60(c) of the RP Act the power to notify a
certain class of persons to vote via postal ballot. The ECI’s much-proclaimed mission to ensure
“no voters are left behind” has resulted in attempts to ensure a secure system of postal ballots.
In the 2019 Lok Sabha elections, more than 28 lakh votes were received via postal ballots. The
Indian migrant worker deserves the secured right to have access to vote through a similar
system.

The Supreme Court has interpreted the right to vote as an extension of the fundamental right of
the freedom of expression. This brings with it a positive obligation on the ECI to ensure optimal
conditions for the exercise of this freedom. Ensuring this fundamental freedom to the Indian
migrant worker, regardless of caste, gender, creed, ethnicity or faith, therefore, is a constitutional
obligation of the ECI. The failure to ensure that this “class of Indians” is legitimately allowed to
exercise its franchise is tantamount to invisibilising their security, dignity and overall well-being
from the political discourse of the country.

The writer is secretary, Citizens for Justice and Peace. She received research assistance from
Sanchita Kadam, Radhika Goyal and Sharvari Kothawade, all lawyers
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ARE PEOPLE IN J&K CITIZENS OR SUBJECTS?
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The Internet is often spoken about as a great equaliser. Its evolution was meant to herald a
more equal society. But the ravages wrought by COVID-19 have taught us that the web is also
capable of creating new and more insidious barriers to basic goods. Across the world, despite
the structural hurdles to access, the Internet has become indispensable to human freedom.
School children take their lessons online, businesses cannot work without accessing the web,
our courts have moved virtual, and even our leisure is inextricably bound by the system.

What this has also meant is that those without access to the Internet have suffered more than
others. The pandemic has shown us a smidgen of just how reprehensible the digital divide is.
There was a report, for example, of a student taking her own life, because of a lack of access to
online school. Therefore, a staunching of the gateways to the web invariably strikes at the
dignity of individuals.

J&K Internet issue | Panel put off decision over terror attacks in Kashmir Valley, Centre tells
Supreme Court

Yet, the government feels no compunction in doing precisely just this in Jammu and Kashmir
(J&K). Since August 4 last year, people in the region have not had access to 4G Internet. The
authorities see the restriction, which was placed in the lead-up to the dilution of Article 370 of the
Constitution, as unassailable. But by all means — even by the Supreme Court’s own concession
— a complete ban of this kind is disproportionate. It impinges on the liberty of an entire
populace. Yet the Court has done little to enforce its writ, to do what the Constitution demands of
it: act as an independent check on majoritarian power.

To begin with, this move to restrict 4G Internet in the region was part of an array of measures
limiting communications and movement. These moves were made ostensibly out of a concern
for national security, with the aim of thwarting terrorism. The blockade though, imposed as it was
indiscriminately on the whole region, was challenged in the Supreme Court, in Anuradha Bhasin
v. Union of India (2020).

The petitioner there made two primary arguments. First, she pointed out that the government
had refused to make public its orders blocking the Internet. This, she said, violated a basic tenet
of the rule of law: that people have a right to know why their freedoms have been constrained.
Second — and more substantively — she argued that empirical evidence demonstrated that
there was no link between shutting down the Internet and the state’s objective of protecting
security. Indeed, available materials pointed the other way: that the Internet was a valuable tool
that could be used to counter the spread of incendiary rumours and fake news. Moreover, the
government had at its disposal less restrictive options, such as the blacklisting of specific
websites and targeted surveillance measures. It is unclear if these alternatives were even
considered. Thus, the petitioner claimed that there was no justification for a blanket Internet
shutdown that impacted a territory of eight million people, a vast majority of whom had nothing to
do with terrorism.

Also read | Orders for shutting down phone, Internet services in J&K ‘illegal and
unconstitutional’: Vrinda Grover

It took the Supreme Court five months to rule on this petition. All the while, the blockade
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continued unabated. And when the decision did come, on January 10, 2020, it did little to
mitigate the damage. The Court no doubt held that the ability to access the web had an
instrumental bearing on a number of other fundamental rights, including the rights to free speech
and freedom of business; and that therefore any limitation placed on the web must be necessary
and proportionate to the goal that the State seeks to achieve. This meant that the government
now had to produce the orders on the basis of which it was shutting down the Internet. But
promising as this might have looked at first blush, the Court did not hold the government
accountable. It simply didn’t test the blockade on the touchstone of the very constitutional
principles that it said were applicable. Instead, it ordered a weekly review by a committee set up
under the Temporary Suspension of Telecom Services Rules, 2017.

The aftermath of the judgment brought about some alleviative measures. The prohibitory orders
were published, although a perusal of those showed that the reasons remained brief and cryptic
(and sometimes contradictory). In time, a few websites, through a process of “whitelisting”, were
made available for access. But the rest of the Internet was still out of bounds. Eventually, a few
months after the verdict, 2G Internet alone was restored. But even the onset of the pandemic,
which has shown us just how instrumental the Internet is in accessing critical services, didn’t
lead to a lifting of the ban on 4G.

In response, a second challenge was mounted in the Supreme Court, this time by the
Foundation for Media Professionals. This petition pointed out that it had been eight months since
the web was restricted in J&K, and now the combination of the pandemic and a lockdown had
made Internet deprivation even more unconscionable. Specific evidence was placed before the
Court to show how 4G Internet was indispensable for adequate access to education, medicine,
and to the courts, and how — without it — the people of J&K were placed at a significant
disadvantage compared to the rest of the country.

The Supreme Court gave a ruling on May 11. Once again, it dodged the issue before it. Quite
opposed to deciding on the validity of the government’s actions and its impact on rights, the
Court wound up creating a new three-member special committee headed by the Union Home
Secretary — an exercise wholly outside the legal framework — to take stock of things. The irony
here speaks for itself. The executive that was responsible for restricting access to the Internet in
the first place was now tasked with reviewing its own actions.

But there’s more irony to come. More than two months have passed since the judgment, but, at
least ostensibly, no committee has been formed. And 4G Internet remains banned. Early in
June, the petitioner again moved the Court, this time seeking to hold the government in
contempt. After more than a month, the petition finally came up for hearing. In it, the government
claimed that it had, in fact, constituted a committee whose decision, it said, it was ready to
deliver in a “sealed envelope” to the Court. But even assuming this exercise has indeed been
carried out, it still runs in the teeth of the judgment in Anuradha Bhasin, which demands a
publication of orders restricting Internet access.

By the time the case comes up for hearing again, the government is expected to file an affidavit
explaining itself. But what the Court surely must now see is that the Internet restrictions in J&K
are fast approaching their first anniversary. Not only has its intervention thus far been enervated,
in that it has failed to answer the constitutional questions at stake, but even the few directions
that it has issued have not been complied with. In the process, basic rights have been
transformed into government largesse. The question that the Court must now ask itself is,
therefore, this: are the people of J&K subjects to be ruled over, or are they citizens who possess
rights against the State?

Gautam Bhatia is a Delhi-based lawyer and Suhrith Parthasarathy is an advocate practising at
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A GOVERNOR’S TEST: THE HINDU EDITORIAL ON
CONVENING RAJASTHAN ASSEMBLY

Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM

Rajasthan Governor Kalraj Mishra could have sought a floor test in the State Assembly to
ensure that the government of Chief Minister Ashok Gehlot has a majority, as soon as a
rebellion in the ruling Congress cast a shadow on it. Far from that, Mr. Mishra now appears to be
bending over backwards to delay a trust vote. The Governor has cited six reasons for his
procrastination in calling an Assembly session. But the Supreme Court has settled that the
Governor has no discretionary powers in summoning a session of the Assembly, and he or she
is bound to act according to the aid and advice of the CM and the Council of Ministers. The
Governor can require the CM and the Council of Ministers to seek a trust vote if he or she has
reasons to believe that they have lost the confidence of the Assembly. Either way, the only
appropriate way forward for Mr. Mishra is to convene the session and allow the democratic
process to take its course. Now that the State cabinet has reiterated its demand for a session,
specifying a date and an agenda as demanded by the Governor, he should not look for more
excuses and bring embarrassment to the high office he holds.

The CM has said the Governor is acting under pressure from the Centre, as he took the battle to
the streets. Congress MLAs supporting the CM held a dharna at the Governor’s residence, and
a public protest is to be held on Monday. It is instructive to compare Mr. Mishra’s conduct with
that of Lalji Tandon, the former Governor of Madhya Pradesh, when similar sabotage brought
down the Congress government led by Kamal Nath in March. Mr. Nath had said Congress MLAs
were held captive, and the voting could be vitiated, but the Governor declared that the failure to
take an immediate floor test would be presumed as a lack of majority. Mr. Mishra wants to
ensure that all MLAs are free to move around before a session could take place, though there is
no public knowledge of anyone complaining to him being restrained. He requires the
government to take into consideration the spread of the novel coronavirus, but in Madhya
Pradesh, the reasoning was the opposite — the Governor did not want any delay on account of
the pandemic. These arguments of two Governors four months apart in two States certainly
appear contradictory, but also partisan in favour of the Bharatiya Janata Party. The BJP’s imprint
is unmistakable in the crisis in Rajasthan, its denial apart. The Raj Bhavan should not be a tool
of the BJP to dislodge and install governments as and when it wants. Mr. Mishra too has a test
to pass, of constitutional morality.
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becomes even more important that we have access to information that has a bearing on our
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of our work but also its enabler.
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From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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